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SUMVARY
Under the Adm nistration of Franchise and Inconme Taxes (AFITL), this bill would

permt the Franchise Tax Board (FTB) to disclose California inconme tax
information to tax officials of charter cities in California. D sclosure would
be under a witten agreenent and would be limted to (1) information essenti al
for tax admnistration purposes, (2) information regarding only taxpayers with a
busi ness or residence-based business |ocated wthin the charter city, and (3) a
t axpayer’ s nane, address, social security or taxpayer identification nunber, and
busi ness activity code. Use of the information would be limted to enpl oyees of
the taxing authority of a charter city.

The charter city first would be required to certify to the FTB that taxpayers in
t he business activity codes for which information is requested are subject to tax
under the city’s ordinance. However, disclosure of information on individuals
self-identified as engagi ng in business activity code 6883 (authors and artists)
woul d not be allowed if certain conditions are net.

EFFECTI VE DATE

This bill would be effective January 1, 2000.

LEG SLATI VE H STORY

AB 1063 (1998), AB 701 (1997), AB 1881 (Stats. 1993, Ch. 891), SB 1255 (91/92).
BACKGROUND

In 1995, the City of Los Angeles, as part of a business tax amesty program
contacted the Franchise Tax Board (FTB) to gain information on unlicensed

busi nesses operating in the city and filing state taxes, but failing to pay
appropriate city taxes. Because of confidentiality restrictions discussed in
specific findings, the FTB was unable to provide information to the city.
However, the FTB was able to receive information fromthe city, identify

busi nesses paying state but not city tax, and notify those businesses of the
city’s ammesty program The FTB provi ded no taxpayer information to the city as
such action was not authorized under state |aw

Currently, any |local government requesting tax information is required to send an
affidavit to both the FTB and taxpayer to request information.
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Local governnments do not know the identity of taxpayers operating unlicensed
busi nesses and, consequently, do not have the informati on necessary to provide
such an affidavit. Absent this affidavit, information cannot be provided.

SPECI FI C FI NDI NGS

Current federal |aw provides rules for the disclosure of federal tax information
Federal |aw provides that returns and tax information are confidential and may
not be disclosed to federal or state agencies or enpl oyees except for authorized
pur poses. Agencies allowed access to federal return information include certain
federal agencies and state agencies, such as the FTB. A return is defined as any
tax return, information return, declaration of estimated tax, or claimfor refund
under the Internal Revenue Code. Where an unaut horized di scl osure has occurred,

t axpayers whose privacy has been invaded may bring a civil suit for damages and
may recover the greater of $1,000 or the amount of the actual damages sustai ned
as a result of the disclosure. Punitive damages al so may be recovered if the

di scl osure was willful or grossly negligent.

Current state |aw prohibits the disclosure of any taxpayer information except as
specifically authorized by statute. Any FTB enpl oyee or nenber responsible for
rel ease of state or federal tax information is subject to crimnal prosecution

I mproper disclosure of state tax information is a m sdeneanor and i nproper

di scl osure of federal tax information is a felony.

California law, in limted instances, permts the FTB to rel ease individual tax
return information to the follow ng: legislative commttees, the Attorney
Ceneral, the California Parent Locator Service, the directors of Social Services
and Health Services, California tax officials, such as the Board of Equalization
or the Enpl oynent Devel opment Departnent, the Controller, and the Departnent of
Mot or Vehicles. Agencies nmust have a specific reason for requesting the
information, including tax investigation, verifying eligibility for public

assi stance, |ocating absent parents to collect child support, or |ocating
abducted children. For sonme agencies, only limted informati on may be rel eased,
such as the taxpayer’s social security nunmber and address.

Simlar statutory provisions exist to protect the confidentiality of tax
i nformation collected by the BOE and EDD

California law permts the FTB to rel ease tax information according to tax return
sharing agreenents with the Internal Revenue Service (IRS), the Miltistate Tax
Comm ssion (MIC), and taxing authorities of other states. The exchange nust
relate to the enforcenent of tax |laws and the information nmust not be nade
public.

Current state |aw provides that the FTB may respond to requests fromlocal taxing
agencies to furnish information on a taxpayer. The request nust be in the form
of an affidavit signed under the penalty of perjury stating that the purpose of
the request relates to an investigation of the tax specified in the request and
that the information will be used in the ordinary performance of the applicant’s
duti es.
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Current state law requires each city which maintains a conputerized record-
keepi ng system or has access to such a system and whi ch assesses a busi ness tax
to annually furnish to the FTB a list of all businesses subject to tax in the
preceding year. This list nust include:

busi ness nane,

addr ess,

federal enployer identification nunber,

type of business activity,

anmount of annual business tax, and

any other information as the FTB may require.

California has two kinds of cities: charter cities and general lawcities. A
charter city is one that receives its powers fromthe state Constitution

Charter cities may make their own ordi nances and regul ati ons, provided those do
not conflict with state law Wth sone exceptions, general |law cities nmay use
only those powers that are specifically enunerated by the state. However,
general law cities may levy any tax that may be levied by any charter city.
According to the League of California GCties, as of January 1999, California has
473 incorporated cities of which 99 are charter cities.

AB 385 would allow the FTB to enter into an agreenent for the exchange of
confidential tax information with a charter city, thereby allowing the FTB to
provide tax information to charter cities without the use of an affidavit. The
tax information that could be provided would be limted to (1) information
essential for tax adm nistration purposes, (2) information regarding only
taxpayers with a business or residence |ocated within the jurisdiction of the
charter city, and (3) a taxpayer’s nane, address, social security or taxpayer
identification nunber, and business activity code. Use of the information would
be limted to enpl oyees of the taxing authority of a charter city.

The FTB coul d provide information only after certification by the charter city
that taxpayers in the business activity codes for which information is requested
are subject to tax under the city’s ordi nance.

However, the FTB woul d be prohibited fromdisclosing informati on on individuals
self-identified as engaging in federal principal business activity code 6883
(authors and artists), unless the departnment first sends witten notice to the

taxpayer stating that information will be provided to the charter city unless the
taxpayer certifies within 90 days that he or she is a witer, nusician, director
or other creative artist. |If the taxpayer submits a certification, the FTB could

not send information about the taxpayer to the city. However, if a business
address reported on his or her tax return is different fromthe taxpayer's hone
address, the FTB could provide information to a charter city w thout notifying
t he taxpayer and obtaining certification fromthe taxpayer.

1 n 1

This bill would define "director,' and "ot her creative

artist."

"musi cian," "witer,'
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Pol i cy Consi derati ons

California s voluntary compliance tax systemrelies on taxpayers accurately
reporting their inconme. |If taxpayers perceive that tax information is being
shared or conprom sed, the voluntary conpliance system may be jeopardi zed.

This bill would allow the FTB to furnish to charter cities information
simlar to that which cities currently provide to the FTB.

Taxpayers self-identified in activity code 6883 would be sent a witten
guestionnaire to determne if they neet the exclusion requirements of the
bill. If exclusion requirements are net, FTB would not forward the

i ndi vi dual taxpayer information to the requesting city. However, this would
be a reoccurring annual task that could be perceived as invasive to those

t axpayer s cont act ed.

| npl emrent ati on Consi der ati ons

Departnent staff has identified the follow ng inplenentati on considerations
and is available to assist the author's office staff with these and any
ot her considerations that may ari se.

Beginning with the 1998 year, federal and state tax forns contain six-digit
activity codes based on the North Anerican Industry Classification System

Therefore, business activity code 6883 would not be used on tax forns, and
taxpayers could not identify thenselves as engaging in that |ine of

busi ness.

Providing tax return information to charter cities would require that the
department process requests for information fromcities, including requests
fromtaxpayers identified as activity code 6883. These requests are
expected to result in costs as described bel ow

Techni cal Consi der ati ons

Paragraph (1) of subdivision (d) limts the information that may be provided
to a charter city under witten agreement, but could also be read to limt
the information that can be provided to a charter city under affidavit per
subdi vision (b), which currently is not limted. |If the author does not
intend to limt the information that can be provided under affidavit, he may
wi sh to anmend this paragraph to specify that tax information provided to a
charter city would be limted when provided under a witten agreenent.

The first sentence in paragraph (2) of subdivision (d) would not allowthe
FTB to provide information to a charter city for individuals identified as
being in activity code 6883 unless the taxpayer certifies to the FTB that he
or she is a witer, nusician, or other creative artist. According to

di scussions with the author’s staff, the bill is intended to allow the FTB
to release informati on on those taxpayers if they do not certify that they
are a witer, nusician, or other creative artist. Anendnent 1 would all ow
the FTB to provide information if the taxpayer does not provide the required
certification.
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Depart nental Costs

The FIB typically is reinbursed for costs incurred to provide information to
anot her taxing authority. Based on an assuned 100 requests for service over a
three-year period, the costs to establish and process requests woul d be
approxi mat el y $153, 000 per year. Costs coul d be higher or |ower, depending upon
the nunber of requests actually received. This estinate does not take into
account the cost for processing the records of taxpayers identified as being in
activity code 6883.

If cities request information for taxpayers engaged in activity code 6883, the
department woul d incur costs in addition to those stated above. The foll ow ng
additional costs are based on approxi mately 21,000 taxpayers that filed as
engaging in activity code 6883 in the last year for which data are available. The
costs of this programare estinated to be $41,000 in the first year and $36, 000
each year thereafter to construct and maintain a database and contact taxpayers
identified as being in activity code 6883. An additional $42,000 woul d be
required annual 'y for postage.

Tax Revenue Esti mate

This bill would have no identifiable revenue effect on state incone tax
receipts.

POSI T1 ON

Pendi ng.
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Tel ephone # 845-3036
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FRANCHI SE TAX BOARD S
PROPCSED AMENDIVENTS TO AB 385
As Introduced February 11, 1999
AVENDIVENT 1

On page 3, line 22, strike “certifies” and insert:

does not certify



